questions.  Given this background, Mr. Toth's motivations
and state of mine with respect to the incident which resulted
in Mr. Ribel's discharge is a critical question not addressed
by the arbitrator.  While it may be argued that the safety
issues were not pertinent to the arbitrator's decision
concerning "good cause" for Mr, Ribel's discharge, they are
critical and relevant to any determination made under the
applicable discrimination criteria pursuant to section 105(c)
of the Act.

Given the apparent jurisdiction of the arbitrator to
consider only the "good cause" criteria under the wage agree-
ment for determining whether mine management had reasonable
grounds for discharging Mr. Ribel, the conclusion is inescapable
that the safety complaints which preceded the discharge,
and which obviously were "lurking in the background," were
not addressed or considered by the arbitrator.  His decision
was based on a circumstantial case that Mr. Ribel cut the
wires, with absolutely no consideration given to the alleged
retaliatory aspects Of the case, and no consideration was
given to the past discrimination complaints made by Mr. Ribel
which arguably may have supported his subsequent assertions
that he was singled out and "set up" for the discharge,
While it may be true that given all of these facts, the
arbitrator may have reached the same conclusion, it is just
as likely as not that the result may have been different.  In
these circumstances, I have given the arbitrator's findings
and decision little weight, and will look to the evidence
and testimony presented during the hearings before me in
order to determine whether or not the respondent has established
with any degree of reasonable certainty that Mr, Ribel did in
fact sabotage the telephone in question.

The arbitrator found that at all times while on the section,
Mr. Toth was in the presence of Toothman, Toothman and Ribel,
or of the Shearmen Reeseman and McCormick,  Mr. Toothman
testified that at one point in time, after speaking with
Mr. Ribel. over the #89 telephone, Mr. Toth instructed him
to proceed to the tail end of the longwall to check out the
other phones and that Mr. Toth went in the opposite direction
towards the headgate for a distance of some 20 shields,
and that he was distracted and lost sight of him.  Since
Mr. Toothman and Mr. Toth were at the #89 telephone station
when they proceeded in opposite directions, Mr. Toth would
have been between the #32 and #70 telephones when Mr. Toothman
lost sight of him.  Thus, contrary to the arbitrator's
findings, based on Mr. Toothman's testimony before me, I
cannot conclude that Mr. Toth was at all times in the presence
of one or more of the other individuals.  As a matter of
fact, Mr. Toothman testified that shortly after losing sight
of Mr. Toth, and while on his way back towards the headgate,
he was summoned to the #32 phone by Mr. Toth, and at that point
in time Mr. Toth showed Mr. Toothman the wire which had been cut. the rescue and recovery activities in such mine. If the operator achieves compli-
